
PAYMENT OF TAXES

26. U S WEST currently pays property taxes in South Dakota pursuant to SDCL Chapter
10-33. U S WEST's entire 14-state operating system is valued by the South Dakota
Department of Revenue (the Department). The Department identifies the portion of the
entire 14-state system value attributable to South Dakota taxable property_ The value
attributable to South Dakota is then apportioned to each county within South Dakota by
the Department. Based upon values received from the Department, the counties prepare
tax bills and send them directly to U S WEST. U S WEST then pays the annual tax in
two installments. The County Auditor then allocates in each county the amount of taxes
received from U S WEST among the other taxing jurisdictions, which include, among
others, city, township, and other jurisdictions. Testimony of Brad Blinsmon, Transcript of
Pierre Hearing at pages 432-435.

27. U S WEST's property taxes cannot be determined on an individual exchange basis
because the property taxes are paid on a county basis, and the county boundaries do not
coincide with the U S WEST exchange boundaries. Testimony of Brad Blinsmon,
Transcript of Pierre Hearing at pages 431-433.

28. Evidence demonstrates that U S WEST paid approximately $1.6 million in 1994 in
property taxes for all the exchanges to be sold in South Dakota. Exhibit 71 , attachment.

29. Sully Buttes pays gross receipts tax on its existing telephone operations pursuant to
SDCL Chapter 10-33.

30. Buyer will also pay gross receipts tax on the acquired exchanges, at a percentage
based on density and number of subscribers per mile. It is estimated that Buyer will pay
gross receipts taxes for the exchange as follows:

Exchange ICounty I %1 Amount

Bowdle Edmunds 90.0% $13,566

Walworth 10.0% $1,507

Exhibit 166 at page 4.

31. Based upon the evidence, the Commission finds that the gross receipts taxes paid
by all of the acquiring companies will approximate the $1.6 million previously paid by
U S WEST. Exhibit 71, Attachment; Exhibit 166. Such amount of taxes, however, will
be paid to school districts and not to counties and other taxing jurisdictions. Any tax
losses suffered by any entity within an exchange are the result of tax distribution
problems among taxing entities.

SWITCHED ACCESS RATES
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32. The purchase agreement· entered into between U S WEST and the Buyer required
that intrastate access rates upon the closing of the sale be established at 7 cents per
minute until May 1, 1997, or such other later date as the parties may mutually agree.
Exhibit 45, Schedule 2.4, subsection E.

33. Pursuant to SDCL 49-31-18 and 49-31-19 and ARSD Chapters 20:10:27 to 20:10:29,
inclusive, switched access rates are established by the Commission. Thus, switched
access rates cannot be contractually stipulated to by telecommunications companies
without approval by the Commission.

34. A request was made by the Buyers at the final hearing pursuant to ARSO
20:10:27:02 to waive the Commission's switched access rules in determining the
intrastate access rates to be charged by each Buyer.

35. Pursuant to ARSD 20:10:27:14, switched access rates are determined by the
adoption of a historical test year. There will not be a historical test period upon which to
base a cost study for intrastate switched access rate purposes pursuant to the
Commission's regulations until after a period of 12 months.

36. The U S WEST cost-based switched access rate in the areas to be sold, pursuant
to ARSO Chapters 20:10:27 to 20:10:29, inclusive, would be 6.7394 cents per minute as
determined in Docket TC93-108, In the Matter of the Establishment of Switched Access
Rates for U S WEST. In that docket, U S WEST was allowed to charge an interim rate
of 3.14 cents per minute as a phased-in rate pursuant to ARSD 20:10:27:20.

37. The current intrastate switched access rates charged by some of the Buyers exceeds
10 cents per minute, which rates have been approved by the Commission in separate
proceedings.

38. The Commission finds that an intrastate switched access rate of 7 cents per minute
is a reasonable interim rate until May 1, 1997. and finds good cause to waive its switched
access rules pursuant to 20:10:27:02.

39. The interexchange carriers who have objected to an intrastate switched access rate
of 7 cents per minute which will be charged to them by the Buyer have failed to show that
state-wide averaged toll rates will increase if the sale is approved. Thus, the 7 cents per
minute intrastate switched access rate to be charged until May 1, 1997, should not
adversely affect the public.

EFFECT ON UNIVERSAL SERVICE FUND

40. Under current FCC rules, the sale of exchanges will have no effect on the amount
of money paid by the interexchange carriers to the Universal Service Fund (USF) as the
amount paid by these carriers is capped by the FCC. The amount that any individual
buyer receives from the USF will depend on a decision from the FCC. The total potential
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payments from the USF arising from the sale of all 67 exchanges are estimated by the
Buyers to be less than $300,000 out of a total of $749 million paid nationally in 1995.
Exhibit 70 at page 6.

GAIN ON SALE

41. U S WEST may have a gain on the sale of certain exchanges. Such gain is the
difference between the purchase price and the net investment at the sold exchange.
U S WEST has required, as a condition of the sale, that the gain be booked to USOA
Account 7350.

42. U S WEST requested that any gain be booked by U S WEST utilizing the FCC's
uniform system of accounts codified in 47 C.F.R. Part 32. Part 32 accounting requires
that the loss or gain from the sale of telecommunications assets "with traffic" be booked
as an Account 7350 event. 47 C.F.R. §§ 32.2000(d)(5) and 32.7350(b). This account
is for nonoperating income or expense, neither of which should be included by the
Commission or U S WEST in any ratemaking proceeding.

REJECTION OF PROPOSED FINDINGS

43. The Commission rejects the proposed findings of fact and conclusions at law
sUbmitt~d by the parties.

CONDITIONS OF SALE

1. The Commission shall approve the sale of the Bowdle exchange to the Buyer subject
to the following conditions:

a. That current local rates not be increased for 18 months from the date
the Buyer begins to operate the purchased exchange;

b. That the Buyer shall not recover any of the acquisition adjustment
through its regUlated interstate or intrastate rates, through its local rates, or
through federal or state universal service funds;

c. That the Buyer shall honor all existing U S WEST contracts,
commitments, leases, licenses and other agreements which relate to, arise
from, or are used for the operation of the purchased exchange:

d. That the Buyer offer, at a minimum, all existing services currently offered
by U S WEST in the purchased exchange; and

8. That the Buyer not discontinue any existing extended area service
arrangements in the purchased exchange without first obtaining approval
from the Commission.
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From the foregoing Findings of Fact, the Commission now makes its:

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over U S WEST and the Buyer and the sale at the
Bowdle exchange to the Buyer pursuant to SDCL Chapter 49-31, specifically 49-31-3, 49­
31-3.1, 49-31-4, 49-31-7, 49-31-7.1, 49-31-11, 49-31-18, 49-31-19, 49-31-20, and 49-31­
59. At the final hearing the Buyer contested the jurisdiction at the Commission pursuant
to SDCL 49-31-59 by claiming that it was an ex post facto law. This argument is without
merit si nce ex post facto applies only to criminal laws and laws that assess penalties.
Delano v. Pettys, 520 N.W.2d 606, 608 (S.D. 1994). Moreover, the Joint Application was
amended on May 1, 1995, which was after the passage of SDCL 49-31-59. In addition,
the purchase agreement entered into between U S WEST and the Buyer specifically
provides that the Buyer and U S WEST would file an application to apply for and receive
approval by the Commission tor the transfer of assets and authorities to the Buyer.
Finally, the Buyer did not contest, at any of the hearings, the jurisdiction of the
Commission pursuant to the other statutes under which the Commission asserts its
jurisdiction.

2. The hearings held by the Commission relative to this matter were contested case
hearings pursuant to SDCL Chapter 1-26.

3. The Commission has considered, among other things, the requirements of SDCL 49­
31-59 in regard to the proposed sale and the protection ot the public interest pursuant to
SDCL 49-31-7. The Commission finds that it is in the pUblic interest to approve the sale
because the sale will allow customers in the Bowdle exchange to be better served in the
future.

4. U S WEST and the Buyer have satisfied their burden of proof under SDCL Chapter
49-31, specifically 49-31-3,49-31-3.1,49-31-4,49-31-7,49-31-7.1, 49-31-11, 49-31-18,
49-31-19, 49-31-20, and 49-31-59 for approval of the sale of the Bowdle exchange.

5. The Commission has considered in reviewing this sale the adequacy of local
telephone service. The Buyer is required to provide all services currently offered by U
S WEST and may not discontinue any existing extended area service arrangements
without first obtaining approval from the Commission. In addition, the Buyer must honor
all existing U S WEST contracts and other agreements.

6. The Commission has also considered the reasonableness of local rates. The
Commission finds that local telephone service rates for the customers in the sold
exchange will remain at the same rates as U S WEST currently charges and there will
be no increase in local service rates for at least 18 months. Further, the Buyer is
prevented from recovering any of the acquisition adjustment through its local rates.
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7. The Commission has determined previously the reasonableness of the local rates for
U S WEST

8. Any existing 911, enhanced 911, and other public safety services provided by
U S WEST in the sold exchange will continue to be provided by the Buyer.

9. The Commission has considered the payment of taxes by U S WEST and the Buyer.
The Commission has determined that the change in the amount and the form of taxes
regarding the sale is not material and should not prevent the sale of the exchange.

10. The Commission has determined that the Buyer has the ability to provide modern
state-of-the-art . telecommunications services and will help promote economic
development, telemedicine, and distance learning in rural South Dakota after the sale.

11. Customers who pay for telephone service do not acquire any interest, legal or
equitable, in the property used for their convenience or in the funds of a telephone
company who provides that service. The gain from the sale that is derived by U S WEST
may be booked to USOA Account 7350, and shall not be used for ratemaking purposes
by either U S WEST or the Commission.

12. Pursuant to ARSD 20:10:27:02, the Commission finds that good cause has been
shown to waive the application of Chapters 20:10:27 to 20:10:29, inclusive, to determine
the intrastate switched access rates to be charged by the Buyer for a period from closing
until May 1,1997.

13. Based upon the evidence presented at the hearing, the interim rate of 7 cents per
minute for originating and terminating intrastate access rates sought to be charged by the
Buyer to interexchange carriers is consistent with the rate currently charged by local
exchange companies pursuant to the Commission's rules and regulations regarding
switched access rates. If any interexchange carrier believes that such rate is not fair and
reasonable and consistent with such regulations of the Commission regarding switched
access, then that interexchange carrier may file a complaint with the Commission.

14. The Commission rejects the proposed findings of fact and conclusions of law
submitted by the parties ..

15. The Commission approves the sale of the Bowdle exchange by U S WEST to Sully
Buttes Telephone Cooperative, Inc., through its subsidiary, Venture Communications, Inc.
subject to the Buyer complying with the Conditions' of Sale.

Pursuant to SDCL Chapter 1-26, the Commission hereby enters its final decision in this
docket. It is therefore
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ORDERED that the sale of the Bowdle exchange to Sully Buttes Telephone Cooperative.
Inc., through its subsidiary Venture Communications. Inc. is approved subject to the
Conditions of Sale; and it is
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BY ORDER OF THE COMMISSION:

~-a-n--

LASKA SCHOENFELDER, Commissioner
Dissenting

I· ,
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(OFFICIAL SEAl.)

CERTIACATE OF SERVICE

! .
By. f'.u ..

The undersigned hereby certifies that this
document has been served today upon all
parties of record in this docket. as listed on the
docket service list. by facsimile or by first class
mall. in properly addressed envelopes. with
charges prepaid thereon.

Date:

FURTHER ORDERED that the Commission finds good cause, pursuant to ARSD
20:10:27:02, to grant the request for a waiver of the Commission's switched access rules
found in ARSD Chapters 20:10:27 to 20:10:29, inclusive; and it is

FURTHER ORDERED that an interim switched access rate of 7 cents per minute in the
Bowdle exchange for a period from closing until May 1, 1997, is approved; and it is

FURTHER ORDERED that U S WEST's request to retain the gain from the sale for the
benefit of its stockholders is granted, and such gain shall be booked to USOA Account
7350 and shall not be used for ratemaking purposes by either U S WEST or the
Commission; and it is

Pursuant to SOCL 1-26-32. this Order becomes effective 10 days after the date of receipt
or failure to accept delivery of the decision by the parties.

Dated at Pierre. South Dakota, this ,3/~ day of July, 1995.

FURTHER ORDERED that the proposed findings of fact and conclusions of law submitted
by the parties are rejected.



COMMISSIONER SCHOENFELDER'S DISSENTING OPINION

U S WEST is a public utility and has enjoyed the rights granted by statute as such.
In return it has an obligation to the people of this state to provide telecommunications
services in its certified territories and should not be allowed to sell those exchanges that
are in sparsely populated areas and keep only those areas that are more densely
populated and thus allow the company to realize a higher monetary return. It should not
be allowed to sell its exchanges in its territories that have so far, when blended with the
rest of U S WEST's corporation's holdings, not qualified as high cost exchanges. U S
WEST should not have the right to pick and choose whom it serves.

This sale will cause an increase in the subsidies floWing from national funds to
South Dakota companies in a time in our history when both state and federal regulators
and all government officials are trying to reduce or eliminate subsidies.

Customers of telephone services will have a smaller voice in the overall regulation
of communications services if this sale is approved because of the reduced jurisdiction of
the Commissioners that they elect as their representatives to deal with utility matters.

While the overall difference in dollar amounts of taxes is insignificant, the tax shift
at this time in the state's history would be extremely burdensome for local government.

There is no factual demonstration in the record that indicates how the Buyers would
be more capable of enhancing and promoting economic development in rural areas. There
was no testimony or offers of exhibits that outlined definite plans to promote business
development or to extend the ability to telecommute and access to the information
superhighway to businesses, farms, and small communities in the newly purchased
exchanges.

Competition is developing in telecommunications markets everywhere in America.
Because of the demographics and geographies of the most rural states of our country,
competition develops more slOWly. Competition is the best rate regulator and encourages
the use and deployment of new technologies. This sale will stymie the development of
competition in those rural areas and rural exchanges or prohibit it entirely. The benefits
of competition -- lower costs and more choices ~- will be denied to the customers of rural
South Dakota.

One of the most significant reasons to deny this sale is the prospect of increased
intrastate toll prices. In their testimony, the Buyers have indicated that access rates will
be increased. That. of course, will be subject to a decision by this Commission. However,
any increase in access rates will result in an increase in toll rates. This increase comes
at a time when toll rates should be decreasing because of technology and because of
competition. We could, in fact, make South Dakota's rural exchanges high-priced islands
in the toll market.



The most significant reason I'm voting to deny the sale of these exchanges is that
the customers concerns and needs were never considered. Sales were made to more
than one company without taking into account the areas of common interest, access to
courthouses, schools, businesses, medical facilities, and emergency facilities. I am aware
that companies have verbally agreed to keep extended area service agreements; however,
in many areas there are no such agreements. This sale would simply make the existing
problems worse.

Even with all of the above objections, I would feel a lot more comfort with this sale,
and could perhaps approve of a sale that was structured in the users' interest and where
the Buyers, as well as the sellers, requested input from community leaders, business and
government, to develop a statewide network that would enhance the development of South
Dakota as well as make a profit for all telecommunications companies involved. I do not
believe these sales are in the public interest or in the interest of the customers of these
exchanges, and neither the sellers nor the Buyers have convinced me of that.



STATE OF SOUTH DAKOTA )
:SS

COUNTY OF HUGHES )

CHEYENNE RIVER SIOUX TRIBE
TELEPHONE AUTHORITY and U.S.
WEST COMMUNICATIONS, INC.

Appellant,

v.

PUBLIC UTILITIES COMMISSION
OF SOUTH DAKOTA

Appellee, and

CORSON COUNTY COMMISSION,
McINTOSH CITY COUNCIL and
DOUGSCOTI,

Intervenors.

)
)
)
)
)
)
)
)

)

)
)

)
)

)
)
)

)
)

IN CIRCUIT COURT

SIXTH JUDICIAL CIRCUIT

Civ.95-288

NOTICE OF APPEAL

TO: PUBLIC UTILITIES COMMISSION OF THE STATE OF SOUTH DAKOTA AND
CAMRON HOSECK, ITS ATIORNEY; CORSON COUNTY COMMISSION,
McINTOSH CITY COUNCIL AND ANDREW L. FERGEL, THEIR ATIORNEY;
DOUG SCOTT AND STEVEN ABERLE, HIS ATIORNEY.

Notice is hereby given that U S WEST Communications, Inc. ("U S WEST") and the

Cheyenne River Sioux Tribe Telephone Authority ("Telephone Authority"), appeal to the

Supreme Court ofthe State of South Dakota from the Order ofRemand dated March 3, 1997

and Memorandum Decision dated February 2 J. 1997 in Civ. 95-288, and the entire record

which was an appeal from three separate decisions of the Public Utilities Commission of

South Dakota in docket TC94-122 entitled "In the matter of the Sale of Certain Telephone

Exchanges by U S WEST Communications, Inc to Certain Telecommunications Companies

in South Dakota". Notice of Entry of Order nfRemand was served on March 11,1997.
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STATE OF SOUTH DAKOTA
CIRCUIT COURT, HUGHES cc

FILED

Dated this fA day of May, 1997.

~ dIJ/.J4
Thomas J. Walk
Tamara A. Wilka
BOYCE, MURPHY,MCDOWELL &

GREENFIELD, L.L.P.
P.O. Box 5015
Sioux Falls, SO 57117-5015
Telephone: (605) 336-2424

William P. Heaston
U S WEST Communications, Inc.
1801 California, Suite 5100
Denver, Colorado 80202
Telephone: (303) 896-0752

Attorneys for US WEST
Communications, Inc.

Rochelle Ducheneaux
./

HCR 3, Box 86A
Gettysburg, SO 57442
Telephone: (605) 733-2164

Scott B. McElroy
Alice E. Walker
Greene, Meyer, & McElroy
1007 Pearl Street, Suite 220
Boulder, CO 80302
Telephone: (303) 442-2021

Attorneys for Cheyenne River Sioux Tribe
Telephone Authority

MAY 0 91997
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IN THE SUPREME COURT

OF THE STATE OF SOUTH DAKOTA

CHEYENNE RIVER SIOUX TRIBE )
TELEPHONE AUTHORITY and U.S. )
WEST COMMUNICATIONS. INC. )

)

Appellant, )
)

v. )
)

)

PUBLIC UTILITIES COMMISSION )
OF SOUTH DAKOTA)

)

Appellee, and )
)

CORSON COUNTY COMMISSION, )
McINTOSH CITY COUNCIL and )
DOUG SCOTT, )

)

Intervenors. )

No. 20062

STIPULATION FOR STAY
OF BRIEFING SCHEDULE

The parties, through their respective counsel, agree and stipulate to the following:

I. On May 9, 1997. U S WEST Communications, Inc. ("U S WEST") and the

Cheyenne River Sioux Tribe Telephone Authority ("Telephone Authority") filed a Notice

ofAppeal to the Supreme Court of the State of South Dakota ofSouth Dakota from an Order

ofRemand dated March 3. 1997 and Memorandum Decision dated February 21, 1997 in Civ.

95-288, and the entire record which was an appeal from three separate decisions of the Public

Utilities Commission of South Dakota in docket TC94-122 entitled "In the Matter of the Sale

of Certain Telephone Exchanges by U S WFST Communications, Inc. to Certain
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The Memorandum Decision affinned in part and reversed and remanded in part

Telecommunications Companies in South Dakota," See attached Exhibit 1 (Notice of

Appeal).

2.

the Commission's decision denying U S WEST's proposed sale of three local telephone

exchanges to the Telephone Authority. See attached Exhibit 2 (Memorandum Decision).

3. The Memorandum decision was incorporated by reference into the Order of

Remand. See attached Exhibit 3 (Order of Remand).

4. After researching the applicable law. it appears that the issue is unsettled by

this Court whether a party must file a direct appeal prior to remand to preserve issues ruled

upon by the circuit court adversely to that party which are not subject to the remand. The

parties desire to have the Commission resolve the issues on remand and also preserve their

positions on issues not subject to remand.

5. By way ofthis stipulation, the parties desire to preserve for appeal those issues

decided adversely to appellants so that the parties may proceed with a single appeal at a later

date.

6. Accordingly, the parties agree and stipulate to a stay of all briefing in this

appeal pending the Commission's decision on remand and any proceedings which may be



Attorneys for Cheyenne River Sioux
Tribe Telephone Authority

R chelle Ducheneaux
HCR 3, Box 86A
Gettysburg, SD 57442
Telephone: (605) 733-2164

Scott B. McElroy
Alice E. Walker
Greene, Meyer, & McElroy
1007 Pearl Street, Suite 220
Boulder, CO 80302
Telephone: (303) 442-2021

William P. Heaston
US WEST Communications, Inc.
1801 California, Suite 5100
Denver, Colorado 80202
Telephone: (303) 896-0752
Attorneys for U S WEST
Communications, Inc

taken in the circuit court arising from such remanded decision.

.. # ~

Dated this / ' day of May, 1997 D e this Ii
~ -:k/p/' j/;/jjd

---thomas J. Welk ~

Tamara A. Wilka
BOYCE, MURPHY, MCDOWELL &

GREENFIELD, L.L.P,
P.O. Box 5015
Sioux Falls, SD 57117-5015
Telephone: (605) 336-2424

amron Hoseck, Staff Attorney
S.D. Public Utilities Commission
500 E. Capitol
Pierre, SD 57501
Telephone (605) 773-3201
Attorney for the South Dakota Public
Utilities Commission

Andrew L. Fergel
P.O. Box 17
McIntosh, SD 57641-0017
Telephone (605) 273-4496

Attorney for Corson County Commission
and McInstosh City Council

Date.d this jr~C '1 day of May, 1997

~.
/-- .-- ~ ,#

e· - - , '-.... '/1~-;dh'~L-
Steven L. Aberle
P.O. Box 236
Timber Lake, SD 57656-0236
Telephone (605) 865-3528
Attorney for Doug Scott



IN THE SUPREME COURT

OF THE

jL,PREMc eOLlr]
STATE or SOUTH Df\KOT
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JU 1 -, '00-'N 9 1ttgy . 1._.1
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OURT:

) ORDER APPROVING STIPULATION
) FOR STAY OF BRIEFING SCHEDULE
)

} #20062
)
)
)

)

)
)

)

)
)

* * * *

Rob_rt A. Miller, Chief Justice

BY

ORDERED that briefing in the above-entitled matter be and it

is hereby stayed pending decison by the Public Utilities Commission of

the issues before it on remand.

IT IS FURTHER ORDERED that the parties shall give immediate

notification to this Court when said decision is issued by the Public

Utilities Commission.

DATED at Pierre, South Dakota this 17th day of June, 1997.

The parties in the above-entitled matter having filed a

stipulation for stay of the briefing schedule in said matter pending

decision by the Public Utilities Commission of issues remanded to it

by the trial court in this action, and the Court having considered

said stipulation and being fully advised therein, now,. therefore, it

is

Participating: Chief Justice Robert A. ~ller and Justices Richard W. Sabers,
Robert A. Amundson, John K. Konenkamp and David Gilbertson.

CHEYENNE RIVER SIOUX TRIBE
TELEPHONE AUTHORITY and US
WEST COMMUNICATIONS, INC.,

Appellants,
VB.

PUBLIC UTILITIES COMMISSION
OF SOUTH DAKOTA,

Appellee,
and

CORSON COUNTY COMMISSION,
McINTOSH CITY COUNCIL and
DOUG SCOTT,

Intervenors and Appellees.



STATE OF SOUTH DAKOTA)
:SS

COUNTY OF HUGHES )

CHEYENNE RIVER SIOUX TRIBE
TELEPHONE AUTHORITY and U.S.
WEST COMMUNICATIONS, INC.

Appellant,

v.

PUBLIC UTILITIES COMMISSION
OF SOUTH DAKOTA

Appellee, and

CORSON COUNTY COMMISSION,
McINTOSH CITY COUNCIL and
DOUG SCOTT,

Intervenors.

)
)
)
)
)
)
)
)
)
)

)
)

)

)
)

)

)

)

IN CIRCUIT COURT

SIXTH JUDICIAL CIRCUIT

Civ.97-348

JOINT
NOTICE OF APPEAL

TO: PUBLIC UTILITIES COMMISSION OF THE STATE OF SOUTH DAKOTA AND
ROLAYNE AILTS WIEST, ITS ATTORNEY AND WILLIAM BULLARD, ITS
EXECUTIVE DIRECTOR; CORSON COUNTY COMMISSION, McINTOSH CITY
COUNCIL AND ANDREW L. FERGEL, THEIR ATTORNEY; DOUG SCOTT
AND STEVEN ABERLE, HIS ATTORNE'{,

Notice is hereby given that U S WEST Communications, Inc. ("U S WEST") and the

Cheyenne River Sioux Tribe Telephone Authority {"Telephone Authority"), appeal to the

Supreme Court of the State of South Dakota from the Order Affirming Findings of Fact and

Conclusions ofLaw dated February 18, 1998 in Civ. 97-348, and the entire record which was

an appeal of the following decisions of the Public Utilities Commission of South Dakota in

docket TC94-122 entitled "In the Matter of the Sale of Certain Telephone Exchanges by U

S WEST Communications, Inc. to Certain Telecommunications Companies in South
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Dakota.":

Amended Decision and Order Regarding Sale of the Timber Lake Exchange (Aug.
22, 1997);

Amended Decision and Order Regarding Sale of the Morristown Exchange (Aug. 22,
1997);

Amended Decision and Order Regarding Sale of the McIntosh Exchange (Aug. 22,
1997).

Notice of Entry of Order Affinning Findings of Fact and Conclusions of Law was served

on February 23, 2998.

Dated this 25th day of March, 1998.

~cL1~ UL~liA
Thomas J. Welk { v

Tamara A. Wilka
BOYCE, MURPHY, MCDOWELL &

GREENFIELD. L.L.P.
P.O. Box 5015
Sioux Falls, SD 57117-5015
Telephone: (605) 336-2424

Andrew D. Crain
U S WEST Communications, Inc.
1801 California, Suite 5100
Denver, Colorado 80202
Telephom:: (303) 672-2926

Attorneys for U S WEST
Communications. Inc.

Rochelle Ducheneaux
HCR 3. Box 86A
Gettysburg, SD 57442
Telephone: (605) 733-2164

Scott B. McElroy
Alice E. Walker
Greene, Meyer, & McElroy, P.c.
1007 Pearl Street, Suite 220
Boulder. CO 80302
Telephone: (303) 442-2021

Attorneys for Cheyenne River Sioux Tribe
Telephone Authority



IN THE SUPREME COURT
OF THE

STATE OF SOUTH DAKOTA

CHEYENNE RIVER SIOUX TRIBE
TELEPHONE AUTHORITY and U.S.
WEST COMMUNICATIONS, INC.

Appellant,

v.

PUBLIC UTILITIES COMMISSION
OF SOUTH DAKOTA

Appellee, and

CORSON COUNTY COMMISSION,
McINTOSH CITY COUNCIL and
DOUG SCOTT,

Intervenors.

No. 20062 and 20464

STIPULATION
CONSOLIDATING APPEALS FOR

PURPOSES OF BRIEFING AND
SUBMISSION

The parties, through their respective counsel, agree and stipulate to the following:

1. On July 31, 1995, the Public Utilities Commission of South Dakota ("the

Commission") entered three separate decisions in docket TC94-122 entitled "In the Matter

of the Sale ofCertain Telephone Exchanges by U S WEST Communications, Inc. to Certain

Telecommunications Companies in South Dakota" denying the Cheyenne River Sioux Tribe

Telephone Authority's ('~Telephone Authority") application to purchase the Timber Lake,

Morristown and McIntosh Telephone Exchanges

2. U S WEST and the Telephone Authority appealed the decisions to the Circuit

Court. The Circuit Court entered an Order of Remand on March 6, 1997, affinning in part

and reversing and remanding in part the Commission's decisions denying the proposed sales.
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3. US WEST and the Telephone Authority filed a Notice of Appeal on May 9,

1997, which was assigned appeal No. 20062, as a protective filing. The parties subsequently

stipulated to stay the briefing schedule pending the Commission's decision on remand and

any proceedings which might be taken in circuit court arising from such decision with the

intention of proceeding with a single appeal at a later date.

4. On June 17, 1997, this Court entered an order approving the stipulation.

5. On August 22, 1997, the Commission entered amended decisions once again

denying the proposed sales. U S WEST and the Telephone Authority again appealed the

decisions and on February 18, 1998, the Circuit Court entered an order affinning the findings

of fact and conclusions of law.

6. On March 30, 1998, U S WEST and the Telephone Authority filed a Joint

Notice of Appeal which has been assigned appeal No. 20464.

7. Although the appeals are from decisions rendered during two different time

periods, they arise from the same proposed transactions and thus, should be consolidated for

purposes of briefing and submission to the Coun

Dated this I fill day of April, 1998 -ci ';:'4'-<4 ,1tdt-'4
~~~.Welk

Tamara A. Wilka
BOYCE, MURPHY, MCDOWELL &

GREENFIELD, L.L.P.
P.O. Box 5015
Sioux Falls, SD 57117-5015
Telephone: (605) 336-2424
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Dated this I~--day of April, 1998

Andrew D. Crain
U S WEST Communications, Inc.
1801 California, Suite 5100
Denver, Colorado 80202
Telephone: (303) 672-2926
Attorneys for U S WEST Communications, Inc.

Rochelle Ducheneaux
HCR 3, Box 86A
Gettysburg, SO 57442
Telephone: (605) 733-2164

Scott B. McElroy/Alice E. Walker
Greene, Mever, & McElroy. P.C... . .. '

1007 Pearl Street, Suite 220
Boulder. CO 80302
Telephone: (303) 442-2021
Attorneys for Cheyenne River Sioux Tribe
Telephone Authority

/, ~(' '. ,;.Iau·- ~Z
Camron Hoseck, Staff Counsel
SO Public Utilities Commission
500 East Capitol
Pierre, SD 57501
Attorne7r SD Public Utilities jmiSiSOn

Dated this I¥OVday of April,199~1~;
,/ Law nce E. Long ..--f

Attorney General's Office (j/
State of South Dakota
500 East Capitol
Pierre. South Dakota 57501

Dated this __ day of April, 1998
Steven Aberle
P.O. Box 236
123 Main Street
Timber Lake, South Dakota 57656
Attorney for Doug Scott



Dated this __ day ofApril, 1998

Dated this __ day of April, 1998

Dated this 9th day ofApril, 1998

Andrew D. Crain
US WEST Communications, Inc.
180 I California, Suite 5100
Denver, Colorado 80202
Telephone: (303) 672-2926
Attorneys for U S WEST Communications, Inc.

Rochelle Ducheneaux
HCR 3, Box 86A
Gettysburg, SD 57442
Telephone: (605) 733-2164

Scott B. McElroy/Alice E. Walker
Greene, Meyer, & McElroy, P.C.
1007 Pearl Street, Suite 220
Boulder, CO 80302
Telephone: (303) 442-2021
Attorneys for Cheyenne River Sioux Tribe
Telephone Authority

Camron Hoseck, Staff Counsel
SD Public Utilities Commission
500 East Capitol
Pierre, SD 57501
Attorneys for SD Public Utilities Commisison

Lawrence E. Long
Attorney General's Office
State of South Dakota
500 East Capitol
Pierre, South Dakota 57501

Steven Aberle
P.O. Box 236
123 Main Street
Timber Lake, South Dakota 57656
Attorney for Doug Scott
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Dated this_~ day of April, 1998 %w'~t_
~rew L Fergel
P.O. Box 17
Courthouse Way
McIntosh, South Dakota 57641
Attorney for Corson County Commission and
McIntosh City Council

- 4 -



IN THE SUPREME COURT OF THE
STATE OF SOUTH DAKOTA

Nos. 20062 & 20464

CHEYENNE RIVER SIOUX TRIBE TELEPHONE
AUTHORITY and U S WEST COMMUNICATIONS, INC.,

v.

JOINT BRIEF OF APPELLANTS

Intervenors

Attorneys for Public
Utilities Commisison

Andrew L. Fergel
McIntosh, SD 57641
Attorney for Corson Co.

Commission & McIntosh City
Council

Steven Aberle
Timber Lake, SD 57656
Attorney for Doug Scott

Camron Hoseck
Lawrence E. Long
Pierre, SD 57501

NOTICE OF APPEAL IN NO. 20464 FILED ON MARCH 25,1998
NOTICE OF APPEAL IN NO. 20062 FILED ON MAY 9, 1997

PUBLIC UTILITIES COMMISSION OF SOUTH DAKOTA,

Appellee, and

CORSON COUNTY COMMISSION, McINTOSH CITY COUNCIL
and DOUG SCOTT,

A'ITACHMENT 12

Appellant,

APPEAL FROM THE CIRCUIT COURT
SIXTH JUDICIAL CIRCUIT, HUGHES COUNTY, SOUTH DAKOTA

THE HONORABLE STEVEN L. ZINTER, PRESIDING

Attorneys for Appellant U S
WEST Communications, Inc.

Rochelle Ducheneaux
Gettysburg, SD 57442

Peter C. Maxfield
Laramie, WY 82070

Attorneys for Appellant CRST
Telephone Authori ty

Scott B. McElroy
Alice E. Walker
Boulder, CO 80302

Thomas J. Welk
Tamara A. Wilka
Sioux Falls, SD 57117-5015



2. Reasonableness of Rates for Local Service 11

1. Adequacy of Local Telephone Service ... 10

2

i

3

3

9

1

15

. 17

. 14

. . 17

. . . iv

Protection of the Public Inter§st

STATEMENT OF FACTS

STATEMENT OF THE CASE

A. THE COMMISSION INFRINGED ON THE RIGHT OF
TRIBAL SELF-GOVERNMENT BY ASSERTING
JURISDICTION OVER THE SALE OF THE ON­
RESERVATION PORTION OF THE TIMBER LAKE
EXCHANGE . . . . . . . . . . . . . . . . . 18

3. Provision of Public Safety Seryic§s . 11

4. Ability of the Local Exchange Company to
Provid§ Modern, State-of-the-Art
Telecommunications Services . . . . . . . 12

THE COMMISSION LACKED JURISDICTION OVER
THE SALE OF THE ON-RESERVATION PORTION OF
THE TIMBER LAKE EXCHANGE . . . . . •

B.

A.

I.

TABLE OF CONTENTS

5.

STATEMENT OF JURISDICTION . .

STATEMENT OF THE ISSUES . .

TABLE OF CONTENTS . . . .

TABLE OF AUTHORITIES

STATEMENT OF THE CASE AND FACTS

ARGUMENT

SCOPE OF REVIEW



11

3. Continuing Authority over the
Exchanges After the Sales is Not
a Statutory Element . . . . . . . . . 32

C. THE COMMISSION'S DENIAL OF THE SALE OF THE
ON-RESERVATION PORTION OF THE TIMBER LAKE
EXCHANGE VIOLATES WELL-ESTABLISHED
PRINCIPLES OF FEDERAL INDIAN LAW .. . 23

21

. 29

. . . . . . . . . 27

The Commission Had Authority to
Impose Conditions on the Off­
Reservation Sale§ . . . . . . .

FEDERAL PREEMPTION BARS THE COMMISSION
FROM ASSERTING JURISDICTION OVER THE
SALE OF THE ON-RESERVATION PORTION OF
THE TIMBER LAKE EXCHANGE . . . .

INTRODUCTION

1.

B.

2. The Commission Will Have Continuing
Regulatory Authority Over the
Off-Reservation Exchanges After
the Sales. 31

A.

B. BASED ON ITS FINDINGS OF FACT AND AVAILABLE
ENFORCEMENT ALTERNATIVES, THE COMMISSION
SHOULD HAVE FOUND THAT THE SALES OF THE
OFF-RESERVATION EXCHANGES SATISFIED THE
STATUTORY CRITERIA RELATED TO THE QUALITY,
SCOPE AND COST OF SERVICE . . . . . . . . 28

II. THE COMMISSION'S DECISIONS DENYING THE SALES
SHOULD BE REVERSED PURSUANT TO SDCL 1-26-36
BECAUSE THE SALES OF THE OFF-RESERVATION
PORTION OF THE TIMBER LAKE, AND THE MORRISTOWN
AND MCINTOSH TELEPHONE EXCHANGES MEET THE
REQUIREMENTS OF SDCL 49-31-59. . . . . . . . . 27



C. THERE IS NO COMPELLING GOVERNMENTAL
INTEREST . . . . . . . . . . 42

B. THE COMMISSION'S APPLICATION OF THE STATE
STATUTE TO DENY THE SALES IS FOUNDED UPON
AN IMPROPER PURPOSE 40

IV. THE CIRCUIT COURT AND THE COMMISSION ABUSED
THEIR DISCRETION BY FAILING TO REOPEN
THE RECORD . . . . . . . . . . . 43

37

. 47

111

THE STRICT SCRUTINY TEST APPLIES TO
ANALYZE THE COMMISSION'S APPLICATION
OF SDCL 49-31-59 FOR EQUAL PROTECTION
COMPLIANCE .. . . . . . . . . . . . . .

A.

D. THE COMMISSION MAY NOT DENY TO THE
TELEPHONE AUTHORITY THE OPPORTUNITY TO
PURCHASE BUSINESSES IN SOUTH DAKOTA ON
ACCOUNT OF THE TELEPHONE AUTHORITY'S
IMMUNITY FROM SUIT. . . . . . . . . . . . 35

C. THE STATE OF SOUTH DAKOTA HAS ADEQUATE
ALTERNATIVES TO ENFORCE THE PAYMENT OF
TAXES AND THE COMMISSION SHOULD NOT HAVE
DISAPPROVED THE SALES OF THE EXCHANGES ON
THAT GROUND . . . . . . . .. .... 34

III. THE REFUSAL OF THE COMMISSION, BASED ON ITS
INTERPRETATION OF SDCL 49-31-59, TO APPROVE
THE JOINT APPLICATION FOR THE SALES OF ALL OF
THE TELEPHONE EXCHANGES, CONSTITUTES A
DENIAL OF EQUAL PROTECTION UNDER THE LAW . 36

CONCLUSION

CERTIFICATE OF SERVICE


